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SUPREME COURT OF ARIZONA. |

JANUARY TERM, INT6,
Pedro Charauleau, Plaintitl and
Appeliant, v« Richard Wotlfenden,
Delendant and Respondent.,

On Appeal from the First District
Court, Pima County, Arizona.

Titus & Hughes for appellam, Farley
& Pomroy, for respondent.

Opinion of the court by Associnte
Justice C. A, Tweed.

The action was ejectment for three
yuurter scetions of lund, lying in Pinal
county and contiguous o each other,
described jo the complaint by their le
il subidivisions and as being generully
Kuown as the Hobledo, Moreno amd
Duran ranches

In his complaiut, the plaintiff alleges
that he was seized in fee of the premises
on the eleventh day of February, 1574,
and that while so seized 1o-wit, on the
filth day of July, 1805, he was ousted
by the defendant

The suswer denies that the plaintift
was ever seized of the premises; o
was cver eatitled to the possession of
the same or any part thereol; denies
that the defindant entercd into the pos
se=sion of the premises while the plain.
tifll was so seized, as allesed in the
complaint, and denies that he unlaw
fully withholds, or at any other time
hias unlawtuliy withheld, the possession
of the premises from the plaimill’; al-
leges seigure in himself of one guarter
section of the lunds, on the ficst of Oc-
tober, 1873 i_r}' virtue of a deed of bar-
wain and sale for the consideration of
o0, from Abram Moreno and his wite
Muariuno Moreno, o Anna C. Wotlen
den, the wife of the defendant, bearing
the date dbove mentioned, and alleges
seiznre of the othier two quarier sec.
tions, on the wenth of Decomber, 1808,
by cheedd of bargain and sade of that date,
for the consideralion of F2100, frowm
Y #nacio Robledo and Romula Robledo,
uis wile, o the said wife ol the delen-
dnnt: alleges that the said Amna C
Wolieoden was on the first of October,
1833, and on the tenth day of December
1833, and stil! was, at the date of the
wnswer, the wite of the defendant

On the trial, the plaintitf offerced in
evidence a desl for the promises foom
Anna . Wollenden, 1o the  plaintifl]
nuwle Felru uv 11, 1533, fur un
siderition of $H000.

Defendant’s counsel oljected to
of the deed on the grounds:

the acknowledgment wis
Ly i[l'_: betiare o

ki

!‘:.Hl;‘.‘c‘l‘ﬂ
Firs', that
i [ (A f EY o been taken
Justiee ol the Peace, not a proper offi
cers Sceond, that it did

“ton roguired by the =i

1t il
vile,
hiay

(R LA P LA I 8

as Lo the person signine he satie

ing been exomined separate and apari
froan amd without the bearing o he
busbeud, e, &o,,  Thind, that 1t i

it b shoss that Anon C. Wotlenden
fud poswer lo convey the premises; that

i Laed Dy aduiitted in epen court, by

vd or over-persuaded her into the exes obligations or engugements of hor lius
ciution of the cobveyance, aud she has bund, and  may e coliracied, sold,
been submissive w s will, s shie like ransterred, montgged, conveyed, de.
Iy W assert her own wishes and refuse vised or begueatiod oy ber, in the s
o make the acknowledgment, when in @usaner dand with like eflect, us i =hé
the poescnce of a notusry ¥ E1 this safe | were unmarried”  Scetion 2, of chap.
guard, so called, fur the wile's mterest wer 42, “of corveyances,” Howell Code,
was ever, upder any law  for the con- reuds as follows: Husband and wile
veyance of her sepuraie property, of any way, by their joinl deed, convey the
practical valdue;, which X
doult, there can be noe doubt that under gs she uigzht do by her separate deed o
a law allowing the wite o couvey with- she  were  unmsumied.”  Seciion 14,

oui being juined with her husband, and same chapler, reads us fuliows: .o

without s consvnt or even kKoowl uarried wolan may convey any of her

cdge, soch w proviston is ovain thing, 8 real estate, by uny  conveyanee theseod, |

necdless, useless requiteent, produc execeuted ana acknow ledged by hersel)
tive ol o possible beoeticent results. and her husband, and certitisd 1o the
L] t " . - r
But the stute in the Howell Code, manner hercinafier  provided by the

O Conveyances,” Compiled Laws, proper officer aking the acknow ledg-
pages 362 aud 363, section 22, which it wedt.”  Secuon 21, same chapler, réuls)|

ts usisied should be taken in connec: |as follows: = Any oiticer suthorized
tion with the Act of 1565, provides, by this chuptor o iske the proot’ or ae-
“that upon this exmnination, separale Knowledgment of any cunveyunce,

(and apart from the hushand,” &e., “the whereby uny ral estale 18 conveyed, of

wite shall be made acquainted with the may be aticeted. may take sod certily |
contents ol the conveyance,” &e., and the ackuowledgment of o warried
it was gravely and carnestly urged, by | wowun to sny siel conveyanee of real
counsel for I‘t-ﬂmluirm. thist thiis was an | estate,” :'_k-r[iut 22, sune i:‘ll:.tpttl'. reads
tmportant satvetard 1o the wile, the g follows: “No such acknowledg
presumplion of law being that the wite ment shall be tuken, unless suclh s
would aot Know the character of the | ried woman shall be persvnally Known
instrumcnt, until =0 informed by thelo the ofticer Im\'inz:uu-.ulmr,'lu e Ll

u:li_n-r wkisg the scknowledgiment ; and person whose numie is subseribed o
it is pol without some regrel that we sucl convevante, ds a parly thereto, or
admit ti;.u_ there werd American o shall be },1-1.“11 o be such by a credit
thorities citesl. :»u:«_{:ilumg the counsel alile witliess: s0r unlivss all('-ll nuarried )
tn hus position.  What is the busis tor woman shall e made  sequainted with
stich a presumption?  INmust be found, (e conients of such convevanee, and
if anywhere, in the supposul ignorance shall acknowlolge on an examination
or stupidity of the wite.  Betore her apart from aud without the hearing ol
marriage, 1ol the age ol 2] years, amd her husband, tyt shie execuied th same,
alter her husbands death, the law pre- froaely amd \".-lrul.'uils. without lear o

sumes Ler competent o buy, sell und| cogpulsion or undue mtfucace of her

convey property, and supposes she nets hsbandd, and that she does not wish to
i such matters as intelligently as it she opier the exeention of the  sune”
were of the opposite sex; but during The next section prescribes merely the

the existence of the marrize relation, form of the cenificate of the acknowl.

:»nm-hm\_ 'lln.-? condition of ignorance edement, and ueed not Iwulnuw.l, The
and stupndity is :-liil;ni-il'll 1o settle down ___u;;"_. i‘l‘ullin.‘l' designaies the oflticers
upon ixll':'. W benuanh her feuliios, 0 wpn mny ke acknowledements of
cast s cloud upon her intelligence, w b jewds jn the Territory, among whom

Hed oply by the death of Ler spaottse, | o potaries public, and justices of the

thereon, unless by an instroment in
writing signed by the husband aud
wife, aml ackpowledged by her npon
exumnnton sepaide winl :iii."'l from
ner hosbaml  Gefore a0 Justiey of the
Supreme Courty Probate Judge or No-
tary Public, or if exccuted out of the
Territory, thea acknowledised befire

: | _ } jsome Judge of a court of record, or
W very much read esiate of aie wile in like manoer '

efore o commissioner, appointed an.
der the authority of this Territory, 1o
ke ackpowlecdgment of dewds”
will bt ubserved thut this section dioes
not  provide that the
“* made :u"]l‘.:'inh'd Wil the coutenuds ol
the instrument ™ she is exceuting, por
that she shall *acknowledge upon un'
examination, separate and apart, tha
she exccuted the same freely and vol |
untarily, without fear or compulsion
or undue infuence of her husbund, wed

wifee alnll Iu

nucessary machinery nnpedes, and ie
s obstruction in the prosceation of
any work, snd every uscless Toomula,
the observancs of whiaclhh 38 reguired
the traussction of affsirs, 19 . fimita-
ton upon the freedow pxeteiscd m the
performance of the sct, sud that the
requirement in this section of this ac-
hhuwlv\iglnuul does not leave the w llq':
10 couvey as fully sud ln'rfc.-::tly Ml
she were umarried, secius (o us very
clear. In faot the wife catinot con-
voy perfectly, where such ackuowl-
edgent 18 required ; without the cer-
titicate of the officer she cuuuot couvey
at all. No sale or other slicnatiou ut
auy part of such property cai e made,’
&e., without this writing snd scknowl-
odgment, is the langusgeol the Act
That of 1871 s, that she

(thut she does not wish 1o rvlr:wil:n:i“f 1863,

execution of the same,” s provided in D8y convey as fully snd poerfectly, as
the Act of 1964, ou conveyances. Bat if unmarried. To illustrate: Jane,
the observance of these requirements 8 marriod woman, snd Sarab, anmar-|

of the Inst meatoned Act, wus prob-
ably conteruplated by seetion #, of the
.\('l.'rf 1863, now under consideration.

We have set ont the severul enuct
ments bearing upon the guestion we
are considering, up to the lime of the
passage ol the Actof 1871 That et is
in these words: Section 1: = Murrial
women of the age of 21 years and up-
wards, shall have the sole and exclu-
sive control of their separate property,
and may convey and transfer lands or
nny estate or interest therein, vested in
or held by them in their own right,
and without being joined by the hus
bund in such conveyunce, as fully and
perfectly as they might do i wmowr
i, Section 2: *ADb Acts amd
purts of Acts, sofar as they contlict
with the provisions of this Act; are
herchy repealed” It was under this
Act, with its repenling clause, that this
court held, in the case of Miller vs Fish.
ur, the provigions of the Gth section of
the Act of 1865 and all former provi-
sions upon the subject under considera-
Lo, woperktive as W married women

ried, each own s lot in Tuacson; they
both sell to s purchaser, who waits
upon them while they write the deeds;
esch writes the deed for the lot sbe
intends to couvey ; each signs and
seals her deed, and in the same man-
uer; sud cach delivers ber dead to the
purchaser and demsnds the contract
price for the property. The purchaser
bauds the priceof the property to Sar-
sh, but says to June, “tins s noy
your deed, porfesn it become so
until you go before s notary or
other officer, get 'him to iuform
you of the contents of the dead
you have just written, make wsn
scknowledgment, on an exausination
separate sud apart from your husband,
&e., and then if the certifieate of the
officer 15 in proper form, your convey-
auce will be eomplete and you will e
entitled to the purchase woney.” Each |
has executed snd delivered her dewd,
in the same manner, and the Act of
1571, provides that the married wo-

ur other severance of the marriage
bonds.  We are guite sure that the pre-
sumplion conlenvcd for by the counscl
for Ui l'l“-jh'lltit'll!, that a4 womman of mn-
tare years aod an American wife, cous
ea, from the day of ber msurisge, to
Ruow what shie 1s deing in the exeew
tion of o convevanoe until sdvised of
the contoenis of the wmstrument, by @ no
tary or oithier officer, ablains no where
than in a ecourt of justice, and
obtain there; and
wo ane eqadly certain that the Legisla
Arizoga, in enacting the law ol

=hould o luoser

T '
tUiY

. Ives fo the wite: the sole
b " ol Ler separate
vt “ hier o gunvey the

same withwout g Joined with her
“us fully and perfecthy as if
unmarried,” did peot that any
sticn presimpiion of the wile's 1gnor
anee or stupudity hould oliain there
A, as tothe utihty of th

for thi

Littsinindd,

Petarpied

= dchuowledement of

WraavI=hvg)

¥ s i ) o g -
prla witl's ¢ nosel, ih..u. '11-‘_m August, iy, wifie, upon it exuminition separate
152, tin sty il Anng \\;.frll'--!l Jyzudd e i¥ e = ~ y 4
' ¥ and apart, e, 1t s soanewhat reinark
Tl Wi e ¥ =il L ] » N
|. .J NVILE o '-I il able, totsiideringe e dearminge andg me
14 1 1 that no <showing had bheen | oy w R L U
) L upa
. sl = Wi { > < :
‘ i e B ) s tie tnadter, it s ciise hids been e
= 1 arlatig .
i I il 1 ! wirl - we cun  discover,
s 2 i 'f. hicre = 1h thils sah Vg
iy y ) 1 )
e i : =il (ha SSTS N § 4 o FEle 1) t
: peratind 1o protect the interest wul the
L= fend ] pre=ent iat tl LM g <
! S {11 1 T !l i 1 L1t :Il wilen or save ler from coercion or iw-
adses T the contr a=y were b 1 : -
F‘h liji=c~ 1N 1 (II“..I.I\l. A wWaen | 11 ;"\_‘”t”“. l“ dis-notremember the ei
s rilis D ¢ e Tranior, § P . ) z
e Lo, !"'I'i' iy o “I‘ -‘] . r, !”'I tation of spch o case, nor have we i
S tor 1 sl & I stien : - :
l“:"ll"" ) ‘I! o N e ey ']" onr own experience. Nur in our associ.
i et By pow e maient n e -3 T — : -
Wit wer o WwRDOWIeH e un the atton with the legal profession, Kaown

part of the granwr of the deed was
[HCUSSUTY tventitle it w be recerved in
evidence in the case between these pur
thes, wis the ackpowledement defeciive
in by ing been taken betore o Justiee of
Penee, or in Wl i1 was not made
upon @t cxaminuation separii and apart
fromn and without the hearing of her
husbamd ¥

In Miller vs Fisher, tdecided at the
last term of this court on u hearing

tlie

biad belore a tull beneh, it was held
without dissent on the part ol either
metnber of the court, that under the

Act of ISTL it was not pecessary that »
coptract by o married woman of the
s ot 2] vears amd upwards, us to her
soparate property, should be evidenced
i s writing sigoed by her und acknowl
cod by her, upon an  examination
separite and apert from her husband,

4 i
e, et

We are now wsked to reconsider this
ruling, and adopt the theory that the
Act of 1871 operaed, to change the

in this regard to this extent on
“that the wife may convey without
being joined with the husband in the
couvesance, but must still scknowledge
the exceution of the instrament, sepa.-
yate und apart, &c., &c., as required by
the Act of 18363, Oune yvear has passed
sinee the decision in Miller vs Fisher
wis made and published, and important
piehts have doubtless grown up and
vested under the construction which we
then gave 1o the statates in guestion.
In such a cuse the reasons for overrul-
ine a1 former decision should be very
clemr and  conciusive. Deswdes  this,
anless it very clearly appears that the
former ruling was erroncous, the court
may properly consitler whether the con
syrnelion given 1o the statute, by its
former Jdectsion on the raling it is now
ureod to make, is most beneticial o the
purties whose rights are to be controlled
thereby,

Conceding then, for the present, that
there may  be reasonable doubs as to
the correeiness of the former ruling,
does the construction thus given to the
stutuie deprive ihe wife of aoy sthstan
tinl  risht, orin any manner make such
riehts less secare; does it deprive he
of sy safesuard in the controd or dis|
position of her sepurale property, of
make less simple and  sate the eales fon
its disposal 2 1n other words, is or was
the provision in our staluies requiring
this acknowledzment of a contract ol
convevance by the wife, on 4an « xami
tion s purate and apart from her ls
bund, &c., of any practical nse whaui
ever?  OF course there can be no doubl
that under the Aet of 1571, the wili
may convey her separate properiy by
her decd, without being joined by her
hashand, This she may do withomt
anv cousiltation with or consent from
him. To what end then, havisg exd
cuted 1 decd for her separatle propertiy,
should she be required 0 go betore a
notary. or other officer, und make this
scknowledgment upon an examination
separate and apat trom her husband, |
&t If she desires to convey her
praperty, she may do s0 without ]”‘.
Jknowlaige. If the husband lhas coere-|

W

or heard of any cise W liere this pro-
vision evor operntel s a sufegunrd to
the wifie In winy  respect wlintever.
Awain. while we deemn the provision re-
forresd 1o, o be valueless o the wile as
4 sufeenard asuinst the coercion of her
husband, and imposition from others,
the provision is not simply harmiess,
but has been the oceasion of freguent
frand and wrong; for it has often hap-
pencd that when a wife has juined her
hushand in a conveyanee, under laws
requiring her 1o do so, and her scknowl.
edement has been made to the officer
sepurate and apart, so fully and complet-
ely in all respects, as n qraired by law,
and the officer, purposely or iznorantly,
has failed to write the certificate of ae-
knowledement 1 the exact form re
yuired, the wife, being controllod hy
the husband, has refosed to aid in the
correction of the error, and the pur-
chaser is left withoat a remedy:

[t isvery safe o suy that greater framds
and more injustice has resulted from
the reguirement of this form of ne
kaowledeoment, on the part of the wife,
than would be likely to obtain where the
wife's acknowledgment may be tiaken
as in other cases, Aguin, the pro-
vision, if valueless to the wife, 1s not
harinless. It treats the wife as an in-
ferior person, especially liable to co-
ercion and imp@sition, and as being in.
cable of caring for and guarding her
own  inlerests, s other sanc persons
are capable of doing. )

If our statutes of 1864 and 1865,
wlhich counsel for respondent insists
are still in force, are so, and are not
repealed by the Act ol 1871, the woman
who murrivd vesterday, and wis possess.
e of a fortune acquired by her own
learping, labor or skill, cannot to-day
make o valid sale of a dilapidated sew-

= bwrcoine

peace, of the proper county.

In the euse of Miller vs Fisher the
court uverlooked the provisions in the
slalitle  on conveyances, contuined in
the Howell Code, mid guoted above,
and regarding the” fivst section of the
Act, “of the richts of marricd woinen.”
Howell Code, s controlling upon the
giestions 15 to what the law wis upon
the subject in 1864, held that it was
the intention of the Legislature, by the
Act of 1871, o reipstate married  wo
men of the age of 21 vears aod up
wands, 15 1o thar riehts 1o their sepa
rale property, to the  sune i
which '!];u-_\' atownl, 1S was -'1”.“‘-_-.1-4[ bry
the court, nnder the provisions ol
section referred oo the et of 1861,
“uf the rights of marricd women."

An sitempt was mamle by the counsel
for the respondent, o reeanetle this
<tction with U several sections of 1the

sialvs in

sehapter on eonveyanees, alwve guoted,

but to bs the provisions of these 1wo
chiapters seen irveconetlable,  The firs)
section guotad, authotizes the wile “lo
coantract, sell, transfer, morieay
vev, devise of il‘l"n"'.'l; T, st
;»:;-;u-r"'. in the same wanner, with the
like i A0 slie were umaareied ™
Her conveyunee as soun as tiade woud
cffeciual.. The delivering of
the deed by her would divest her ot all
interest in the pioperty, without any
acknowledement whazever.  Wherens,
unider the section referred o in the
n'||:|];!--t‘ On conveyuances, of the yeur
1864, the wife's veed of her separale
propery would te a nullity, until ae
knowledaed, as inthat stutute provided
Standing alone wud  uncontrolled by
othier provisions, tiere can be no doulbt
that under the fisst section of the Act
of 1864, o murried woman, withonut b
ing joined by her husband, cotild con
vey hier separate property, in the same
munper and withoat other observances
as o forms or scknowledgment, than
would be required it she were nanmar
ried,  And it was so considered by the
court in deciding the case off Miller|
va. Fisher, for, us bis been already
stated, in passing upon  that  case,
the court enly looked to this section s
controtling the law upon this subject,
nnder the onginal Howell Code, over
looking the provisions tounching th
matter in the chapier on conveyanees,
but giving effect 1o the provisions in
the lust named chapter.  The hosbuand
must join in the conveyance, aod the
manner aml form of the conveyanes
are clogged by the condition of the
wife’s acknowledgment, separate and
apart, &e., before the deed can bwcome
effectnal for any purpose whatever.

The Howell Code was prepared in
ereat haste, immediately after the or
sanization of the Territory, and acted
apon st the first session of our Legisla
ture, aml there was little time for care.
ful consideration of the provisions of
the statutes of other States, which were
incorporated into the Code.  And it is
not derogmiting from the just praise to
which its author uod the Legisluture
are fairly entitled, to say there wus
much that was incongruous and un.
systematized in its provisions.

We have quoted the statutes, bearing
apon the sabject of the wife's acknowl.
edgment, as they stood at the adjowrn.
ment of the session ol the Legislature

of the age of 21 years and upwards. It man may, by berself, without being
is true that in that case the guestion be. joined by her husband, convey as fully |
fore the court was, as w the right of and perfectly ns if unmarriad, And
dmarried woman w omake 4 couvey- yet while the deed from Sarah has
:u!-;;_- of Ler sepurate porsonal property, passed the title to the parchaser, that!
I:"Ili"l'}".” . '."lil::lnﬁ ;T”"‘"I;':l:“_]“'.-'?:‘“'l{&;"'. from Jane is wholly withoat eff. ot, un-
e R e erred 10 In e ACLOL 4] she and an officer have done some-
o aneludes “all the sepurate proper bl R Uy e el
ty of the wife,” amd provides that ﬂ: '8 ‘":‘. w‘ii&'; ’-d 000 EONG R8T
“no sale or other alicaation of uny uitect t,“' “n‘_l o ; ;
part of sach property shall be made, Aguin, the L'“d uses to ‘_"'b“"b ," e
cum bersome machinery of this reguire-

eacept by such writing, so scknowl

cidged, &¢.  Upon the argument in that went 15 put could hardly b more np-
case, sl we think in the brief of the parent than in the ense before os, where
vounsel of the respondent therein, the the hushand seeks to defeat the wifi's

wiention of the court wis callal io%deed, —s desd which it is very clear
some of the leading authorities cited he would never have moved her to
by ?l!l-.l'UlI.‘hl': for the respondent inthis, make, and ons made wholly agzainst
amd the same position insisted upon kg wishes,—by setting up that she has
';‘Ji:;'!'_”;i et _"_r-"'";!' ”':". ']f" \“ “I'not by sny scknowledgment, made
Il only operaled 10 repeat the pro. upon an esswiostion separate and
viston of section 6, of the et of 1865, a
<o far s it peguired it e wifee siali spart from himself, shown that he
. by dier husheund in ihe con. mself bas not coerced  or over-per-
\t": And vel U coirt wiese sanded hor toexecate it.
wnanimousiy of the  opinion that the We eomclude this branch of the case
provisions h that seetion, touching by adhering to the ruling made in
the acknowledmnents of married woo Miller vs Fisher, believing the Act
many of the swe of 20 yearsand upe of 1871 i3 and was intended by the
wards, wore swept away by the et of Logi.*l'l.r::r-'. to be o complote  en-
571 franchisement of the wife, in the con-
And as the coutt then held, the tro] or conveyance of her separate
majority of the court now holds that property, from every badge of infirm-
by the Act of 1871, the l-f-'glﬂl'*mr" 10 gty or serfdom, and relieving her from
providing that a married wowman's all hawilisting conditions in regard
separste property should no longer thereto, nct imposed upon other per-
be left to the mansgement of ber hus oons.  This acknowledgment, then,
band, but should be uuder her own saparate nud apart, o, Dot being ro-
sole and exclusive coutrol, and tha guired in the conveyancs of the sapa-’
she might convey snd trausfer the rate property of the wife, it follows
S8INC 25 fully and perfectly s if un- that no scknowledgment of the deed
warried, intended m all respects 10 was necessary, to entitle it to be re-
place the wife of the age of 21 years pyived in evidence in this case, (the
i precisely the same attitude, as to defendant not being & purchaser,) if
the conveyance of her property, as if it sufficiently appeared that the prop-
she wore & femme sole, that she should arty intended to be conveyed was the
no longer be bampered with condi-|separate property of Anua C. Wof-
tions and provisions, in the trausfer fonden.
snd counveynnce of her separate prop-|  What constitutes, then, the sepa
erty, which are not imposed upon un-'rate property of the wife, under the!
warried women. Act of 1871, taken in connection with
Among all the rules for the cou- the Act of INGGT The Act of 18635
struetion of statutes, so lil ully already quoted, so far s it affeets this
quoted by the respondent’s counsel, question, pre vides that “ all property,
uo one is more likely 1o lead to o truer real and personal, of the wife, owned
interpretation of the intention of the by her before marriage, and that we-
Legislature, in an ensctwent, than quired afterwards, by gift, beguest,
that of giving toits language and scope devise or deseent,, shall be her separate
the mesuing it would couvey to the property.” The same Aect provides,
common mind. It was upon such n that the husband shall bave the mun-
rending of this Act of 1571 that this sgement of the wife's separate prop-
court held that the acknowledgment, erty, and that the n-nta_a.ml profits of
separate and apart, &c., by the wife, | the separate estate of either husband
as to her separate property, was no or wife, shall be common property,
lung T Hecessary to hLer CoOuveyane: und_ that the husband shall bave the
thereof. The Act was certainly cal- entire management and control of the
culated to mislead those acting under common property, with absolute pow-
it, if it is to be constru: i a4 requiring er to dispose of the same, as of his
any other act or the observanceof any own separate estate. The Actof 1871
other formula, on the part of a mar- gives the sole snd exclusive coutrol
ried woman, than is required of an un- of her scparate estate to hor, if she
warricd one. We think it is clear bo of the age of 21 years, with the
that the Legislature intsnded by the right of disposing of the sswme, lree
Act just what any person of ordinary from awy influence of and without
intalligence would understand by 1t, the consent of _lu-r puslnn_sl. This
and would r wive and adopt asits sole snd exclusive right of eontrol,
obvious meaning. And we have no by the wife, of her soparato property,
doubt that the common understanding is wholly inconsistent with the rights
of intelligent persons, as to the mesn- (-‘f her husband to the mm-s‘snui pro-
ing of the Act, would k- in precise ac- fits. Of what wvalue to the wife,

LW Qe liaed

VY IO,

ine machine, without putting the con.
tract in writing, and going hefore a
Justice of the Supreme Court, or other
ofticer; nond acknowledzing upon an ex-
amination, separate and apart trom her
husband, upon being made acsuainted e
with the contents of the ipstrument, terwards hy ::nl.‘lmiu--sr, devise, or de
which she may have written herselt,) scent, shall be lier separate property,
that she exccuted the same freely and and allpr-'n]wrt}'.lmlh.r---.:I_.'uu] |n-rq_m:al.
voluniarily, & owned by the ll!lall:ll'll.. iw[_-:n- marrisge,

We will pow examine the several and that acywired by him alterwards
Acts of our Legislature, bearing upon! by gift, bequest, devise or d':--‘-:-_m,
the question under consideration, aud shiall be his separate property The
in ![lll'lllu'ln of the=e cnacimenls review sercond H."l‘ltli_-n of the same At Fr-.‘
the Miller vs, vides: *That all property scquired
that decision was er- after marriage, by efther hushand or

of 1864, In IS5 an Act wias passed,
the firet section of which reads as fol-
lows: *“All property, both real and
personal, of the wile, owned by her
before marringe, and that scquired of

thie decision in case ol

Fisher; for i

roneots, i it clearly appear that thel wifu, exeept suth as may be acguired
faw was not what i1 was deefared o/ by rift, begques, devise or o'l-_.*'l'vl‘-!.
be tn that case, the construction we|shall be commor property. e
then mave 10 the statute must be ayer-/ $th, and Sth seGions of this same
ruled, however bepeficial thal con. :i_r.u\'hli_' for 111.\‘1'“0:'_‘.' and ;.I.\H.n.l.
struction may appear to be, to those | of the separsie property of the wile,

wlhiose richts and inlercsts are involved and the 6ih =0t nn._._fr‘.:“ T‘i_l" T

1 Section 1, chapter 32| tion of which m Miller vs, Fisher, w
women.” beld married Women of the age of 21
“The vears and upwards, exempt s o s
renl and personal estate of every female, ?u:k'.\l:\\']t-d‘;m"I‘J1, 1._}' force ”.! 1'1};‘.'5..-
sequired before marriage, andd all prop-| ot I?*'-.I.—-n.'ud.-'un follows: =The n,l..-i
eriv, real and personal, to which she band shall have the manageinent and
mav  afterwands  become entitled by control of the separate _pruiwr-_w-t the
wift, grant, inheritance, deyise, orin wife during the eontingance of the
any other manner, shall be and remain marriage, but no sale or alienstion of
the estate and property of such female,  any part of sueh property can e msedee,
and shall not be liable for the debls, nor any

in the guestion 1,
ol the righits of marred
Howell Code, reads as follows:

lien or incumnbrance crealod)

cordance with the coustraction we
gave to it, in Miller vs Fisher.

Again, had the Act been intended
in this regard only to relieve married
women trom being joined in s con-
veyance of their separate property by
their hasbands, and not to ex®ind
farther, it ssems to us the L sislatare
wonld have used other terms then
those with which the seeton con-
cludes, and would have said, “as fully
and perfectly asif so join " rather
than the terms, *as fully and perfoct-
ly as they mightjdo if unmarricd”
Certainly such a wording of the
statute would make the construction
given to it by the connsel of the re-
‘:iu»u-]a-ht, much more I-I'tu-lb'.-.: than
the terms therein used.  But the coun-
sel for the respondent insists that the
roquirement as to the acknowledz-
ment, contsined in scotion 8, of the
Act of 1565, does not Operat: as w
hindranes or obstruction to the per-
foct freedom of the wife in conveying
her property; that the requirement has
¢y do with the mc ie only, and that
not in such s way as to prevent her
from conveying as fally and ¢ rfectly

if uroamied T3 this sor Un-

would 1 the right tocontrol and
couvey, if upon the lease or convey-
ance, the rent on the one hand wnd
the purchase money npon the other,
Fecame at once community funds, un
der the sabsolute control of the bus
band:

By the fourteenth section of article

. of the econstitation of Califurnis,
itis pm\'idwl that “ull property, both
resl and persoual, of the wife, owned
or claimed by her bofore marringe,
and that sequired afterwards by gift,
devise or desovmt, shall b hor sopa
rate property.” By an Act of th
Lecislature of that State, reculating
the relation of bushapd pod wifls, 1t
wad engcted that * the hasband sholl
have the entire mansgement and con-
trol of the ¢« mmou property, with
tke absolote power of disposition as
of hizs own sepmrnta estate, and the
rents and profitsof the separate estate
of either nos‘and or wife shall b
deers- 1 common property,” &e,

Upon a guestion as to the constitn
tionality of this ensctment, raised in
the ease of Goorze vs Ransome, 15
Californin, 322, the court uses the fol
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Arizona snd New Mexico Express
Company.

CArITAl, . - - 2w e,
Heuxny WeELLS, Pros, P Wirs, Tiens
Aunrom, N. ¥ Loy lund, I6

L B WRRLS, thmeral Saperinteomdent
Pucsmg, A rnisonn

'l‘rgl}.\:;f.:;ﬁ.f;};x\- IS NOW PREPARED
GENERAL EXPUESS PUSINESS
—_— i wern —

Tueson aml the Terminus of the
Sputhern Pacific Hail Woad,

— fiow al —

White Water, Caltfornin,
— Finnimg vin —

Florence, Pheniv, Wickenburyg and
Erhenberg, Arizona,

Making elose conmectivomns wilh their stne-
fior I'HEXSRCUTT and Northern

Arizonn, s selling tiekets nt
their alllces goent over e

Central & Southern Pacific Ratlroads

O

SAN JOSE, SAN FialCisle, 3ac-

KAMEN ['o),
And intermediatle places, aml thenee to
all the Principa! Citles and Towns

of the Unitwd Siates,

Quickest and Easiest Ronte to
=uan Franciseo.

Larze amd Comtortable Kimball Four and
Six Horse Comelivs.

SHORTEST DESKERT CROSSING.
o] Wiale r._! o] Statlons.

<ix and a Malr llﬁ)n to San Frane=

cisco. Two Days to Prescott.

The Arkzonn & New Mexico Express (o,
havimg eompletesd s ongunizalion of lines,
offter= o] coployes, has cotversd gpon &
genern! carrving Ieess Bt ween Tuceson,
Preseort, sind the Terminus of the South=
vrn e Ratteenl, whers they will
make ¢ wlion with Wells, Furgo & Co,
for Ksptvs== tatter destined toall parts
af the Unued Stales and Burope.  Are
wow peisly to carry passengers and dos
wenoerad Fapress usiness,
ter Pouehes will b earvied on nil our
swhppges, Thiress hnes

CataNerRIe . Sum
ol by us ot o
ety g el ters
Slates and Furope.

BULLION AND CURRENCY

Wil be receldved and forwarded with dis.

pateh. and Safuty.

|

1 O

U nittedd

st ul L

o ans

MeNenle & Urban'st tnelnnat) Sank, Fire
aned Burslur Prosdd Safes af our
Tuaeson aad Preseotl affhees.

Orders for the Purchase of Gowds
— ul -
~an Frnciseo snd elsewliers, will have

Prompt nilent .

Thive Unilleetion of Notes, Doafts and Ae-
ceplanees wWill have specinl dispateh.

Through mites given to New York, Boslon,
Phitudeiphin, Baltimers and New
tirlotns,

2giges leuve onr .\!n_l'u_ affler at Teeson, ou

Sundays, Wednesdays and Fridays.
at f eelock p. m.

Cras, M. Wenis, Gen, Sapl.

Tuecson, Arizona, Feb. & i

Milk Cows. Milk Cows.

FOR SALE.

[_ AVING PURCHASED A LOT OF
Couliienin Cows, | have for sale One
Hinndesd hewmd of Good MHK Cows oF
sale at the San Pedmo Tres Aln-
ma=. ["rirve ranging Tl
aevnrding ta quality, M
goend  ilel cows and have heen Rept for
Dadrying. They are
All with Calf by Thorougbred Bulls,
— Home of which have
Young Calves Now.
For particnlams enguire of Wm. Whalen,
Theson, or of . M. Hooker, Tres Alumos,
Februnry 12, Is-tf 1. C. HOOKER.

The Elhgt House.

torenee, Pland County, Arfzonn,

R. NV, ELLIUT, - « = <

FMPHE ABOVENAMED HOUSE IS
amply prepared to semmmmodate the

tras *ling and hotne pohlie, nnd attention

ts ealled to the foet that the proprivior
Iatends to Merit Patronage

By satlsfylnyg his castomers with the best
of menls,
His bar s always supplied with

CHOICE LIQUORS AN CIGA RS
March & v =4

Proprictor.

Merino Sheep for Sale.
VHE UNDERSIGNED OFFEES HIS
entite Ooek of Meripno Sheep fur sale
At Very Low Rates.
These sheop are of & very high grade
Wil st )l In tets 1o sull purehusers,
For pariculars caquire of Lard & Wil-
lismas, or 1o the undersigned, .
L W.CAERR.
14t

Tucsan, Feh 12

PRINTED DEFKDSE FOR MINING OR
arrienitem! Innds, ncconling to the
prnirments of The Jrizons Stututes, for

snie at Tur Cirizesy office, o ren conts
enrh.

{)~ PACKETS VEGETA BLE or l‘lmwg:’
Ze)er seedsfor - = - = B

nd Guide free 1.7 K.
Sapsome sfreel,

[ hastratosd Cutodogue
TRUMEBULL, 439 & a2t
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